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MATHON, Board Member:

The Immigration and Naturalization Service has requested a ruling
by the Board regarding whether or not an automatic stay of the
I mmigration Judge’s rel ease order is presently in effect pursuant to
8 CF.R 8 3.19(i)(2) (1999), published as a final rule on May 19,
1998. See Procedures for the Detention and Rel ease of Crim nal
Aliens by the Imrigration and Naturalization Service and for Custody
Redet erm nati ons by the Executive Ofice for Inmgration Review, 63
Fed. Reg. 27,441, 27,448-49 (1998). The Service alternatively
requested that we issue a general energency stay pursuant to our
di scretionary authority under 8 CF.R 8§ 3.19(i)(1).

. PROCEDURAL AND FACTUAL BACKGROUND

The respondent is a native and citizen of Haiti who was admtted
as a permanent resident in 1989. The Service conmenced renoval
proceedi ngs agai nst the respondent in Novenber 1998, chargi ng that
he was subject to rempval under section 237(a)(2)(A)(iii) of the
Immigration and Nationality Act, 8 US C 8§ 1227(a)(2)(A)(iii)

(Supp. I'l 1996), as an alien who has been convi cted of an aggravat ed
felony as defined in section 101(a)(43)(S) of the Act, 8 U S C
8§ 1101(a)(43)(S) (Supp. Il 1996) (obstruction of justice). The

Service based the charge on the respondent’s January 19, 1996,
conviction for Maryland’s comon law crinme of “obstructing and
hi ndering.” The respondent was sentenced to 1 year in confinenent
for this offense. The record includes evidence of the conviction
that conmports with section 240(c)(3)(B) of the Act, 8 USC
§ 1229a(c)(3)(B) (Supp. Il 1996), and 8 CF. R 8§ 3.41 (1999).

After the comrencenent of these renoval proceedings, the Service
hel d t he respondent wi thout bond based on its charge that he is an
aggravated felon and thus subject to the mnmandatory detention
provi sions of section 236(c)(1) of the Act, 8 U S.C. § 1226(c) (1)
(Supp. I'l 1996). The respondent filed a notion with the I nmgration
Judge requesting review of the Service’s custody determ nation. The
respondent requested release on his own recognizance, or
alternatively, on a reasonable bond condition, arguing that his
offense is not an aggravated felony that would subject him to
mandat ory detenti on.

On January 20, 1999, the Inmgration Judge i ssued an oral decision
in the underlying renoval proceedings. The Immgration Judge
term nated the respondent’s renoval proceedi ngs based on his findi ng
that the respondent was not renovable as an aggravated felon. The
| mmi gration Judge then i ssued an order rel easing the respondent from
cust ody. The Imm gration Judge followed his oral orders with a
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“summary” of his oral decision termnating proceedings and a witten
rel ease order, each dated January 22, 1999.

On January 20, 1999, the sane day that the I mm gration Judge i ssued
his oral release order, the Service attenpted to file with the
Immigration Court a Form EOR-43 (Notice of INS Intent to Appeal
Cust ody Redetermination). The FormEOA R-43 is the form designated
in 8 CF.R 8§ 3.19(i)(2) as the mechanismfor the Service to invoke
an automatic stay of the Inmgration Judge’'s release order as
aut hori zed under that provision. The Inmgration Judge rejected the
Form EAl R-43 and i ssued a handwitten decision. 1In his decision the
I mmigration Judge attested to the Service's attenpt to file the
form but explained that he did not accept the form because of his
findings that the respondent was neither renovabl e as an aggravated
felon nor subject to the mandatory detention provisions of section
236(c) of the Act.

On January 27, 1999, the Service filed tinely appeals fromboth the
I mmi gration Judge’s rel ease order and his order term nating renoval
proceedi ngs. The Service filed the instant notion on February 10,
1999, requesting the Board to rule on whether an automatic stay had
been i nvoked, or alternatively, to grant a discretionary stay under
8 CF.R 8 3.19(i)(1).

In an order dated March 18, 1999, the Board granted the Service a
tenmporary discretionary stay of the Immigration Judge' s rel ease
order pursuant to our authority under 8 CF.R 8 3.19(i)(1) and
provided the parties until March 26, 1999, to file suppl enental
briefs addressing this inportant and novel issue concerning the
operation of the automatic stay regulation in these circunstances.
The parties each filed timely supplemental briefs. Additionally,
the Imm gration Judge i ssued a formal witten menorandumof his bond
deci sion on March 26, 1999.

1. THE APPLI CABLE LAW

Section 236 of the Act governs the apprehension and detention of
al i ens during renoval proceedings. For nost crimnal and terrorist
al i ens, including those who are deportable wunder section
237(a)(2) (A (iii), detention pending a decision on their
renovability is mandatory. Section 236(c)(1) of the Act provides
that the Attorney CGeneral “shall take into custody” aliens who are
deportable or inadm ssible under the designated grounds. The
statute at section 236(c)(2) provides that “[t]he Attorney GCeneral
may rel ease an alien described in paragraph (1) only if the Attorney
Ceneral decides” that they fall within the narrow exception created
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by that section to protect w tnesses cooperating in certain major
crimnal investigations. See section 236(c)(2) of the Act.

The mandatory detention statute, section 236(c)(1), took effect in
Cct ober of 1998 upon the expiration of the Transition Period Custody
Rules (“TPCR’). See Illegal Inmgration Reform and | nmm grant
Responsibility Act of 1996, Division C of Pub. L. No. 104-208,
§ 303(b)(3), 110 Stat. 3009-546, 3009-586 (“IIRIRA”). The TPCR were
a tenporary “stop-gap” neasure invoked after the Il RIRA" s enact nment
to address the lack of detention space necessary to inmediately
i npl enent the mandatory detention rule of section 236(c)(1). Under
the TPCR, I mn gration Judges had retained di scretionary authority to
rel ease certain crimnal aliens upon a denonstration that they did
not present a danger to the comunity or a flight risk. That
di scretion ended with the TPCR s expiration. Consistent with
Congress’ mandate, the regul ations inplenmenting section 236(c) of
the Act renove fromlmm grati on Judges the jurisdiction to entertain
requests for release, on bond or otherwise, from crimnal and
terrorist aliens described in its provisions who do not fall within
the exception. 63 Fed. Reg. at 27,448. The pertinent regul ation,
8 CF.R 8§ 3.19(h)(2)(i), provides, in relevant part:

Upon expiration of the Transition Period Custody Rules
set forth in section 303(b)(3) of Div. C. of Pub. L. 104-
208, an i mm gration judge may not redeterm ne conditions of
custody inmposed by the Service with respect to the
foll owi ng classes of aliens:

(D) Aliens in renoval proceedings subject to section
236(c) (1) of the Act (as in effect after expiration of the
Transition Period Custody Rul es) .

Under the current regulatory schene, Inmgration Judges retain
jurisdiction over custody i ssues pertaining to nost crimnal aliens
only to the extent of determ ning whether an alien is “properly
i ncluded” within the mandatory detention provisions of section
236(c)(1) of the Act. The regulation at 8 CF.R 8 3.19(h)(2)(ii)
provi des:

[With respect to paragraphs (h)(2)(i)(Q, (D, and (E) of
this section, nothing in this paragraph shall be construed
as prohibiting an alien fromseeking a determ nation by an
immgration judge that the alien is not properly included
wi thin any of those paragraphs.

The present regul ati ons provide the Service with two procedures to
stay an Inmgration Judge’'s release order pending the Board’'s
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adj udi cation of its appeal fromthat order. The prior practice of
seeking an energency discretionary stay from the Board remains
available to the Service and is now codified at 8 CFR
8§ 3.19(i)(1). The Board's grant of a discretionary stay under
8 CFR 8 3.19(i)(1) is not tied to a crimnal ground of
renovability. In addition, the new automatic stay regul ation at
8 CF.R §83.19(i)(2) provides a separate, nonadj udi catory procedure
in certain cases which allows the Service to stay an Imrgration
Judge’ s release order in designated categories of crimnal cases
until the Board decides the Service's bond appeal. The automatic
stay regulation, 8 CF.R 8 3.19(i)(2), provides:

Automatic stay in certain cases. If an alienis subject to
section 242(a)(2) of the Act (as in effect prior to
April 1, 1997, and as anended by section 440(c) of Pub. L.
104-132), section 303(b)(3)(A) of Div. C of Pub. L. 104-
208, or section 236(c)(1) of the Act (as designated on
April 1, 1997), and the district director has denied the
alien s request for rel ease or has set a bond of $10, 000 or
nore, any order of the inmigration judge authorizing
rel ease (on bond or otherwi se) shall be stayed upon the
Service's filing of a Notice of Service Intent to Appea
Cust ody Redeterm nati on (FormEO R-43) with the I mm gration
Court on the day the order is issued, and shall remain in
abeyance pending decision of the appeal by the Board of
| mmigration Appeals. The stay shall | apse upon failure of
the Service tofile atinely notice of appeal in accordance
with § 3.38. (Enphasis added.)

The issue before us is whether the Service may properly invoke an
automatic stay of an order releasing an alien where the Inmgration
Judge has determned that the respondent is not “subject to”
mandatory detention under section 236(c)(1l) of the Act after
conpleting a renmoval hearing in which the Imrgration Judge has
found that the respondent is not renovable under one of the
mandat ory detention grounds.

I11. SUWARY OF THE PARTIES PGSl TI ONS

The respondent, through his counsel, argues that the Inm gration
Judge properly rejected the Form EOQO R 43 because its use is
i nappropriate in light of the I nmgration Judge’s findings that the
respondent is not subject to section 236(c)(1l) or renmpvable as an
aggravated felon. The respondent al so defends the propriety of the
| mmi gration Judge’ s decision that the respondent’s “obstructing and
hi nderi ng” conviction was not an obstruction of justice offense as
contenplated by section 101(a)(43)(S) of the Act. He further
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contends that the use of an automatic stay in these circunstances
undercuts the I mmgration Judge’s authority as an inpartial reviewer
of the Service’s decisions in custody matters. The respondent urges
that the continued custody of a |lawful permanent resident who has
been found not to be renovable by an Inmgration Judge raises
serious constitutional concerns. Accordingly, the respondent
requests that the Imm gration Judge’s custody order be affirmed and
that he be rel eased on his own recogni zance.

The Service contends that the filing of an Form EOR-43 is a
m nisterial act and that the Imm grati on Judge had no authority to
reject it. The Service states that detention of an alien charged
wi th renovability under section 237(a)(2)(A)(iii) is mandatory under
the Act and that the inplenmenting regulations provide that
I mmigration Judges lack authority to redeterm ne conditions of
custody with respect to such aliens. The Service does not question
the Inmmgration Judge’'s authority to termi nate proceedings or to
determ ne that the respondent is not subject to mandatory detention
However, the Service contends that the regulation permts it to
i nvoke an automatic stay in precisely these circunstances to prevent
the release of a crimnal alien that it asserts is subject to
section 236(c)(1) until the issue of whether the respondent is
eligible for release is resolved by the Board. The Service
hi ghl i ghts the nmandatory | anguage of the automatic stay regul ation
and the lack of any exception in the regulation addressing
ci rcunst ances where an Inm grati on Judge has ordered rel ease after
term nating renoval proceedings. Finally, the Service argues that
the I mm grati on Judge should not be allowed to rule on whether his
own rel ease order should be stayed.

W agree with the Service that this regulatory scheme does not
permit an Inmigration Judge to rule on whether his or her own
rel ease order shoul d be stayed.

V. ANALYSIS
A.  The Respondent’s Constitutional Concerns

We note that it is not within the purview of this Board to pass
upon the constitutionality of the mandatory detention provision in
section 236(c)(1) of the Act. See generally Matter of Cenatice, 16
| &N Dec. 162 (BIA 1977). However, we note that our review of the
history of the regulations inplenmenting section 236(c)(1) and the
other Il RIRA provisions controlling the detention and rel ease of
al i ens, which includes the automatic stay regul ation at issue here,
shows that this regulatory scheme was promnul gated by the Attorney
Ceneral after weighty consideration of the constitutional and
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liberty interests inplicated by the nandatory detention of crimnal
aliens before there has been a final order regarding renmovability.
63 Fed. Reg. 27,441-47 (citing, inter alia, Reno v. Flores, 507 U. S
292 (1993) (recognizing the power of Congress and the Attorney
Ceneral to pronulgate rules providing for the detention of certain
categories of aliens (certain juvenile alien detainees), wthout
provi di ng for an individualized assessnent of whether each nmenber of
the class warrants detention); Mathews v. Diaz, 426 U S. 67, 79-80
(1976) (“In the exercise of its broad power over naturalization and
imm gration, Congress regularly makes rules that would be
unacceptable if applied to citizens.”); Marcello v. Bonds, 349 U S
302 (1955) (rejecting a claimthat due process is viol ated where the
Service, which initiates and prosecutes proceedings against the
alien, also decides custody); Carlson v. Landon, 342 U S. 524, 538
(1952) (“Detention is necessarily a part of this deportation
pr ocedure. O herwise aliens arrested for deportation would have
opportunities to hurt the United States during the pendency of
deportation proceedings.”); Doherty v. Thornburgh, 943 F.2d 204,
208, 209 (2d. Gr. 1991) (“[Aln alien's right to be at liberty
during the course of deportation proceedings is circunscribed by
considerations of the national interest,” and is consequently
“narrow.”)).

The regulatory history further reflects that the Departnent of
Justice, inexercisingits rul emaki ng authority, considered district
court cases which have held nmandatory detention statutes
unconstitutional under the Due Process Clause of the Fifth
Amrendnent. The Department espoused the view that “these district
courts have nisapprehended the law of immgration detention, and
have failed to defer to Congress and the Executive in matters of
imm gration as required by the Suprene Court’s teachings.” 63 Fed.
Reg. at 27,445. *“Sone of the district court cases err in applying
to inmgration detention the standard for pre-trial crimnal bail
determ nations articulated in United States v. Salerno, 481 U S
739, 747-51 (1987). The Suprene Court, however, has rejected the
extension of Salerno in a post-conviction context. Hlton v.
Braunskill, 481 U.S. 770, 779 (1987) (“[A] successful (state) habeas
petitioner is in a considerably less favorable position than a
pretrial arrestee, such as the respondent in Salerno, to challenge
his continued detention pending appeal . . . .”).” 1d. (citations
omtted).

It is apparent that the constitutional concerns relating to the
mandat ory detention of crimnal aliens prior to a final order as to
their renmpovability under a crimnal charge were thoroughly addressed
in the rulemaking process, and we are bound to follow the
regul ati ons as pronul gated by the Attorney Ceneral .
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B. The Filing of a FormEOR-43 is a Mnisterial Act

The automatic stay regulation at 8 CF. R 8§ 3.19(i)(2) does not
accord to the Inmgration Judge the discretion to reject a tinely
filed FormEO R 43. W agree with the Service that the filing of a
FormEO R-43 is a mnisterial act. A stay pursuant to 8§ 3.19(i)(2)
is automatic upon the Service’'s tinely filing of the Form EQ R-43
The | anguage “shall be stayed” and “shall remain in abeyance” is
patently nandatory. The automatic stay provision exists as a
measure to carry out Congress’ clearly stated intent that, with few
exceptions, aliens in renoval proceedi ngs pursuant to one of the
crimnal grounds enunerated in section 236(c)(1l) nust be detained
pendi ng a decision on their renmovability. Section 236 of the Act.
As a practical matter, as we discuss in greater detail below, in the
present regulatory schene the automatic stay provision wll
generally only come into play when the Service disputes an
I mmigration Judge’s finding that a crimnal alienis eligible to be
rel eased (not subject to the mandatory detention provisions of
section 236(c)(1)).

C. Wen an Alien Is “subject to” Section 236(c)(1) for
Pur poses of Invoking an Automatic Stay

The respondent argues that the automatic stay provision does not
apply in this case because the I nm gration Judge determ ned that the
respondent is not “subject to” section 236(c)(1l) of the Act, a
precondition specified in 8 CF.R 8§ 3.19(i)(2). Specifically, the
respondent asserts that the Inmgration Judge’ s conclusion that the
respondent’s 1996 convi cti on under Maryl and common | aw for the crine
of “obstructing and hindering” is not an aggravated fel ony under
section 101(a)(43)(S) of the Imm grati on and Nationality Act renoves
the Immgration Judge’s January 20 and 22, 1999, custody
redetermnation orders from the class of orders for which the

Service can invoke a 8 3.19(i)(2) automatic stay. The di ssent
agrees with the respondent that the Inmgration Judge’ s decision
takes the respondent out from under the “subject to . . . section

236(c)(1)” language in the automatic stay regul ation. Essentially,
the dissent would create an adjudicatory role for the Immgration
Judge in the automatic stay process that is not provided, either
explicitly or inplicitly, by the regulation

The phrase “subject to” cannot be said to have achi eved status as
a termof art with a consistently applied meaning in imrgration
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law. It is used in our inmgration statutes, regul ations, and case
law in many different ways in widely varying contexts.!?

However, when used in connection with applying the governing
detention standards, a crimnal alien is generally considered
“subject to” those rules when he or she is in proceedi ngs pursuant
to a charge of renovability or deportability based on an underlying
conviction that falls under the unbrella of the applicable detention
statute. The detention provisions are typically first applied to
aliens early in the process, before there has been a hearing before
the Immgration Judge regarding the merits of the charge of
renovability or deportability.

For exanple, the current regul ations controlling custody and bond
i ssues pending an adm nistratively final order, 8 CF. R 8§ 3.19 and
236.1 (1999), use the term “subject to” in nultiple instances in
addition to the automatic stay provision at issue here. See
8 CFR 88 3.19(h(1)((i)(D, (2)(i)(D, (4) (renmoving the
Immigration Judges’ jurisdiction to redetermne the custody

! For exanple, nmany references in the Act and in Title 8 of the
Code of Federal Regulations enploy the term sinmply to refer the
reader to another paragraph or section that is relevant to the
topic, and which may or may not restrict or nodify the application
of the provision including the “subject to” termin any given case.
For exanpl e, section 208(a)(2)(C of the Act, 8 US.C
§ 1158(a)(2)(C) (Supp. Il 1996), regarding previous asylum
applications states: “Subject to subparagraph (D), paragraph (1)
shall not apply to an alien if the alien has previously applied for

asylum and had such application denied.” See _also 8 CFR
§ 240.49(a) (1999) (“The application shall be subject to the
requi renents of 8 CFR parts 240, 245, and 249.7). In a simlar

vein, the term is often wused in connection wth nunerical
l[imtations controlling the availability of certain inmmgration

benefits to otherwise eligible aliens. See, e.qd., sections 201(b),
(c); 202(a)(2) (numerical limts on visas); 240A(e) (nunerical
limts on grants of cancellation of removal) of the Act, 8 U S.C
88 1151(b), (c); 1152(a)(2); 1229b(e) (1994 & Supp. Il 1996). The

termis also used in a way that can best be characterized as
expressing the possibility of certain consequences if the stated
preconditions occur. See section 208(c)(3) of the Act (providing
that an alien whose asylumgrant is termnated “is subject to any
appl i cabl e grounds of inadnmissibility or deportability” ); see also
section 217(e)(1)(C) of the Act, 8 US. C. 8§ 1187(e)(1)(C (1994)
(providing that a carrier is “subject to the inposition of fines”
for transporting certain aliens w thout passports into the United
States).
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condi tions of specified classes of aliens); 3.19(h)(3) (allow ng the
Immigration Judge to redetermine the custody determ nations of
certain aliens under the TPCR); 236.1(c)(1)(ii) (explaining that
“subject to the TPCR' while those rules were in effect neans aliens
described in IIRIRA 8§ 303(b)(3)(A who were in deportation or
renoval proceedings); see also 8 CF.R 88 236.1(c)(2),(3), (4)

(5)(ii), (8)(iv).

Each of these provisions includes aliens who have not yet had their
deportation or renoval hearings, necessarily nmeaning that in the
bond and custody context, being “subject to” the applicable
detention statute is not tied to a decision by an I mm grati on Judge
on the nerits as to whether or not the crimnal alien is in fact
deportabl e or renovable on the crimnal ground that triggered the
application of the detention provision

Simlarly, in our bond case law, the term “subject to,” for
pur poses of determ ni ng whether the prevailing detention provisions
apply to a particular alien, has been | oosely used in cases deci ded
both before and after an Immgrati on Judge has issued a decision on
an alien's deportability. See generally Matter of Melo, Interim
Deci sion 3313, at 3 (BIA 1997); Matter of Valdez, Interim Decision
3302 (BI A 1997); Matter of Eden, 20 | &N Dec. 209, 214-15 (Bl A 1990).
In those cases where a deportation hearing had already been
conpl eted, we have never suggested that the alien would not also
have been considered “subject to” the applicable detention
provisions prior to the Inmgration Judge’'s decision on
deportability. However, we sonetinmes noted that we found an
| mmi gration Judge’s bond order “reinforced” by his or her subsequent
finding that the alien was deportable. See Matter of Drysdale, 20
| &N Dec. 815, 818 (1994).

The regul atory history of the detention provisions shows that the
proper inquiry for a district director (and an I mm gration Judge) in
determ ning whether the mandatory detention provisions apply is
whet her there is “reason to believe that this person falls within a
category barred fromrel ease under applicable law.” 63 Fed. Reg. at
27,444- 45, In this case, the respondent’s conviction record
provided the Service with the requisite “reason to believe” that the
respondent was renovabl e as an aggravated felon, and the respondent
t hus becane “subject to” section 236(c)(1l) of the Act when charged
with renovability under section 237(a)(2)(A)(iii). The question
that remains for us to decide is whether the respondent remains
“subj ect to” section 236(c)(1) for automatic stay purposes after an
| mmi gration Judge has decided that he is not.

In this regard, we find it inmportant to note that section 236 of

the Act and the inplenmenting regul ations di scussed above apply to
all custody determnations made while an alien is in renoval

10
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proceedi ngs “pending a decision on whether the alien is to be
renoved fromthe United States.” Section 236(a) of the Act. There
is a separate statutory and regulatory scheme which controls the
detention and release of aliens after an administratively final
order. See section 241 of the Act, 8 U.S.C. § 1231 (Supp. Il 1996);
8 CF.R part 241, subpart A (1999). The absence of a third set of
rules applicable to aliens during the interval between when an
I mmigration Judge issues a decision on the issues of renovability
and relief and when there is an admnistratively final decision on
renovability nakes it clear that the “decision” referred to in
section 236(a) of the Act, which cuts off the applicability of that
section, is an adnmnistratively final decision. An | nmgration
Judge’ s decision is not adnministratively final when the parties have
not wai ved appeal and the tine to appeal has not |apsed, or where,
as here, a tinely appeal has been filed with the Board of
Immigration Appeals from the Inmigration Judge’'s decision on
renovability. Until there is an administratively final order, the
alien remains in renoval proceedi ngs based on t he charged grounds of
renoval, and the rules in section 236 and its inplenenting
regul ati ons apply.

In Matter of Valles, InterimDecision 3306 (BIA 1997), a panel of
this Board exam ned a factual situation that is anal ogous to the one
before us, where an Inmmigration Judge had released an alien from
Service custody after determning that he was not deportable as

charged and had term nated proceedi ngs. In Valles, it was noted
that “that decision has been appealed by the Service, and the
respondent renains the subject of deportation proceedings.” 1d. at

7. The bond record was therefore remanded to the Imm grati on Judge
for application of the TPCR which had taken effect subsequent to
the Immgration Judge’'s release order. To the extent that Valles
may be read as suggesting that a Service appeal froman Inmgration
Judge’s decision finding an alien not renovable or deportable
operates in any way to stay an I nmgration Judge’ s rel ease order, we
now expressly reject that proposition. Since an appeal from the
rel ease order itself would not suffice to stay the release of an
alien without the additional operation of one of the stay procedures
in8 CFR §3.19(i), it follows that a nmerits case appeal wll not
stay an Inmigration Judge's rel ease order. W note that the focus
in Valles was on other issues and that the case was deci ded before
t he pronul gati on of the current regul atory schene regardi ng stays of
I mmi gration Judge' s rel ease orders.

In the case before us, we do find, consistent with Valles, that the

r espondent remai ns “subj ect to” r enoval under section
237(a)(2) (A) (iii) until there is a final adnministrative decision on
his renovability. However, our role in the separate detention

review process is to determ ne whether or not the Inmgration Judge

11
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correctly determ ned, based on the instant bond/custody record
(which in nost cases is | ess conplete than the renoval record), that
t he respondent is not “subject to” mandatory detenti on under section

236(c)(1). For the reasons discussed below, we interpret the
regul ati ons as providing the Service a mechanism to continue the
detention of the respondent until we resolve that issue in the

context of its appeal fromthe Inmm gration Judge’ s rel ease order.
W note that our decision in the Service's appeal from the
I mmigration Judge’ s rel ease order will not necessarily predeterm ne
our decision as to the respondent’s ultimate renpvability as an
aggravated felon, as our renoval decision may be based on a nore
conpl ete renoval record

D. The Immgration Judge’s Authority To Make a Determination
That an Alien Is Not “subject to” Section 236(c) (1)

The dissent correctly points out that the Inmm gration Judge has
been provided the specific authority wunder the regulation at
8 CF.R § 3.19(h)(2)(ii) to make a determi nation as to whether or
not an alien is “properly included” within the mandatory detention
provision, and it opines that our interpretation of the automatic
stay provision dimnishes that authority. The pertinent portion of
the regul ation provides: “[With respect to paragraphs (h)(2)(i)(Q
(D), and (E) of this section, nothing in this paragraph shall be
construed as prohibiting an alien fromseeking a determ nation by an
imm gration judge that the alienis not properly included within any
of those paragraphs.” 8 CF.R 8 3.19(h)(2)(ii). The view of the
dissent is that our interpretation of the regul ations gives effect
to the I'mrigration Judge’s ruling on whether an alien is “properly
i ncluded” in the mandatory detention provision only in those cases
where the Service agrees with the ruling of the I'mrgration Judge.

We fully agree that the automatic stay regulation undercuts the
I mmigration Judge’s authority to nake a determ nation that an alien
is not “subject to” mandatory detention when the Service chall enges
the I mm gration Judge’s rel ease order. The Departnment acknow edges
in the regulatory history that it received coments that the
aut omati c stay provision “encroaches on the authority of immgration
judges” in response to the publication of the proposed rule. 63
Fed. Reg. at 27,447. Nonet hel ess, it decided to retain the
automatic stay provisioninthe final rule w thout nodification, and
the Service, the Immgration Judges, and this Board are bound to
follow it. 1d. As was discussed in the regulatory history, the
automatic stay provision is intended as a safeguard for the public,
as well as a measure to enhance agencies’ ability to effect renova
should that be the ultimate final order in a given case. It
“preservies] the status quo briefly while the Service seeks
expedited appellate review of the inmmgration judge' s custody
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decision. The Board of Inmgration Appeals retains full authority
to accept or reject the Service s contentions on appeal.” Id.

The dissent does not appear to dispute that the automatic stay
provi sion gave the Service the authority, pending our adjudication
of its bond appeal, to override an I mm gration Judge’ s deci sion that
a crimnal alien did not represent a danger to the conmunity or a
flight risk, or to stay an I mm gration Judge’' s rel ease order when it
di sput ed t he anount of bond, when t hose consi derations were rel evant
to release under the TPCR and the district director had either
denied the alien’s request for rel ease or had set bond in t he anpunt
of $10,000 or nore. See 8 CFR 8§ 3.19(i)(2). Since the
Departnment was unwilling to risk that an I mm gration Judge night err
i n maki ng those determ nations under the TPCR when the Inmgration
Judge retained sone discretion to release crimnal aliens, it
follows that the Departnent envisioned that an Inmgration Judge’s
determ nati on whether an individual is a crimnal alien subject to
t he super sedi ng mandat ory det enti on proceedi ngs of section 236(c) (1)
could al so be overridden by the Service' s judgnent to the contrary
in the custody context. The regulatory history expressly states
that the automatic stay provision was “included as [a] permanent
revision[ ], without regard to the expiration of the TPCR” 63 Fed.
Reg. at 27, 447.

Al though the invocation of an automatic stay by the Service
undeniably limts, at least wuntil the Board s review of the
Service's appeal from the Inmgration Judge’s rel ease order, the
ef fecti veness of an | mm grati on Judge’s determ nati on under 8 C. F. R
8§ 3.19(h)(2)(ii) that an alien is not “properly included” in the
mandatory detention provision, it does not render 8 CFR
§ 3.19(h)(2)(ii) superfluous or leave the Immgration Judge s
determ nati on without an inportant role in the regul atory schene.

As a prelimnary matter, the Inmmgration Judge’s authority under
8 CFR 8 3.19(h)(2)(ii) affords the Immgration Judge an
opportunity to determine his or her jurisdiction over custody/bond
i ssues affecting the crimnal alien. Moreover, when the I nmgration
Judge’ s determ nation under that provision is that the Service has
properly charged the alien with one of the section 236(c)(1)
grounds, and that he or she consequently lacks jurisdiction to
redeterm ne the mandatory custody condition i nposed by the Service,
t hat deci sion appears to provide the alien the only vehicle to seek
further review by the Board of the question whether he or she falls
under the mandatory detention rules. As explained below, we find no
provision in the Act or the regul ations which would allow an alien
to directly appeal to this Board from the district director’s
determ nati on that he or she is subject to mandatory detention until

13
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a final decision is rendered in the underlying renoval proceedings.
See 8 CF.R § 236.1(d) (1999).

The Board's jurisdiction over appeals from custody decisions is
circunscribed by 8 CF.R 8 3.1(b)(7) (1999), which refers us to
8 CF.R part 236, subpart A Appeals from custody decisions are
addressed in 8 236.1(d)(3) of that subpart. The regul ation at
8 CF.R 8§ 236.1(d)(3)(i) pertains only to appeals by an alien or
the Service from decisions by Immgration Judges. Furt her,
8§ 236.1(d)(3)(ii) authorizes alien appeals from the conditions
i mposed in district directors’ release orders in cases where there
is not yet a final renoval order. Finally, 8§ 236.1(d)(3)(iii)
provides for an alien appeal fromthe conditions of rel ease inposed
by a district director after there is an administratively final
renoval order. None of these provisions affords an alien the right
to appeal froma district director’s decision finding that he or she
is subject to mandatory detention pending a final admnistrative
order in renoval proceedings. The alien nust first seek an
I mmi gration Judge’s determ nation on that i ssue pursuant to 8 C F. R
§ 3.19(h)(2)(ii).

We find that the regulatory structure does provide the alien a
right to appeal from an Inmm gration Judge’'s determ nation under
8§ 3.19(h)(2)(ii) that he or she is properly subject to mandatory
detention. The regulation at 8 CF. R 8§ 236.1(c)(11) qualifies that
“[al]n inmgration judge may not exercise the authority provided in
this section, and the review process described in paragraph (d) of
this section shall not apply, with respect to any alien beyond the
custody jurisdiction of the immgration judge as provided in
§ 3.19(h) of this chapter.” 63 Fed. Reg. at 27,450. However, since
we have found that 8§ 3.19(h)(2)(ii) specifically authorizes an
Immigration Judge to include an alien within his or her custody
jurisdiction for the specific purpose of determ ning whether he or
she is “properly included” wthin the mandatory detention
provisions, it follows that for the purpose of nmaking this
determ nation, an alien is not “beyond the custody jurisdiction of
the immigration judge.” Therefore, the reviewprocess in § 236. 1(d)
applies, and the alien may properly appeal the Inmgration Judge’s
determnation to the Board under 8§ 236.1(d)(3)(i). Any ot her
construction would foreclose a crimnal alien from further
adm ni strative review of the question whether he or she is properly
subject to mandatory detention until the issuance of an
adm nistratively final renoval order, at which point the I mmgration
Judge | acks any jurisdiction over custody determ nations. Custody
determ nations then vest with the district director under the
separate set of rules provided in section 241 of the Act and
8 CFR 88 241.1, 241.3, and 241.4. See also 8 CFR
§ 236.1(d)(1), (3)(iii).
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As a practical matter, it is true that an opportunity to appeal the
Immigration Judge’'s determination that an alien is subject to
section 236(c) (1) of the Act often becones nmoot. 1In the interest of
adm ni strative efficiency, when the records of proceedi ngs for bond
appeals from Inmgration Judge’s custody orders and case appeals
from Immgration Judge’s decisions in renoval proceedings are
recei ved at the Board and are sufficiently conplete for adjudication
at approximately the same tine, we generally will first decide the
nmerits case appeal, rather than spend our resources addressing a
custody determination by an I mmgration Judge that will imrediately
becone noot as soon as our final renoval order is issued. However,
in many cases, the bond appeal is ripe for adjudication before the
appeal fromthe Imrigration Judge’ s renoval decision, and we then
proceed to adjudicate the nerits of the bond appeal. The
| mmi gration Judge’ s determ nation under 8 3.19(h)(2)(ii) then serves
an inportant role as the only vehicle for an alien to seek our
review of the decision by the Immgration Judge that the alien is
subj ect to nandatory detention

VWhen, on the other hand, the Imnigration Judge decides, as in the
instant case, that an alien is not “properly included” in section
236(c) (1)’ s mandatory detention provisions and, in conjunction wth
that finding, proceeds to order an alien released, on bond or
otherwi se, his or her 8 3.19(h)(2)(ii) determ nation is not devoid
of all significance as a result of the existence of the automatic
stay provision. That ruling controls to the extent that the Service
concedes that the crimnal charge is not adequately supported in the
custody record (the Service may choose to wthdraw the crim nal
charge of renovability, or may choose to proceed with the charge on
the nore conplete record in renoval proceedings) or concl udes that
the Inmmgration Judge’'s reasoning is sufficiently sound that it
shoul d not seek an automatic stay. 1In exercising its prosecutorial
di scretion, the Service nust evaluate the reasoning behind the
I mmi gration Judge’s determ nation i n assessing whet her to appeal the
I mmigration Judge's rel ease order and whether it should i nvoke the
automatic stay during the pendency of that appeal. The regulatory
history notes that Service custody appeals nust be approved by
responsi ble senior officials within the Service. 63 Fed. Reg. at
27, 447. If the Service does not appeal within the 30-day period
provided in 8 CF.R 8 3.38 (1999), the regulation provides the
protective neasure that the automatic stay will then | apse, and the
alien nust be released pursuant to the Inmm gration Judge’ s fina
order. \Wen the Service does appeal the Imm gration Judge’s rel ease
order, the Inmgration Judge’s 8 3.19(h)(2)(ii) determ nation that
the alienis not “properly included” within section 236(c)(1) of the
Act, and is thus eligible to be rel eased, will be the subject of our
review of the Service' s appeal
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E. The Practical Effect of the Automatic Stay Regul ation

The di ssent’s construction of the regul ations | eaves the automatic
stay provisionwith little practical effect foll owi ng the expiration
of the TPCR The dissenters would viewits applicability as limted
to a situation where an I mm gration Judge does not di sagree with the
Service's charge that an alien falls within the section 236(c)(1)
mandatory detention provision, but nonetheless proceeds to
redeterm ne conditions of custody inposed by the Service and
rel eases the alien in direct contraventi on of the patent |anguage of
the statute and the regul ation. Section 236(c)(1) of the Act
8 CF.R 8§ 3.19(h)(2)(i)(D). Based on our review of countless
custody determ nations by Imm gration Judges, we expect that such a
total disregard or m sunderstanding of the | aw woul d be rare.

Rat her, we find that the automatic stay was intended to cone into
play in circunstances such as those presented here, where the
Service disputes the Immigration Judge’'s determnation that a
crimnal alien is not subject to mandatory detention and appeal s an
order authorizing rel ease under any conditions.

The regulatory |anguage does not foreclose the dissent’s
construction. But given the clarity of the renoval of Imrgration
Judges’ bond jurisdiction over crimnal aliens, the dissent’s
reading largely restricts the current life of the automatic stay
provision to situations where |Inmgration Judges, who are sworn to
uphold the law, deliberately exceed their authority and order
rel ease, with or without bond, for aliens who by | aw nust be held in
custody. The regulatory history fails to reflect that the automatic
stay was expected to performsuch an i nmpoverished function after the
expiration of the Transition Period Custody Rules. Qur
interpretation gives the regulation nmeaning beyond the arena of
i sol ated mi stakes or deliberate jurisdictional transgressions.

To allow the Immigration Judge to defend his or her own rel ease
order by thwarting the operation of the automatic stay provision,
based on a disputed determ nation that an alien’s of fense does not
fit within the class of offenses that subjects him or her to
mandatory detention, would |eave the automatic stay provision
wi t hout any meani ngful effect. Wen an alien has been charged with
renovability based on one of the enunerated section 236(c)(1)
of fenses, he or she is “subject to” the nandatory detention
provi sions of that section. There will generally only be a rel ease
order for the Service to appeal and against which to invoke the
automatic stay when the Inmmigration Judge exercises his or her
limted jurisdiction under 8 CF. R § 3.19(h)(2)(ii) and concl udes,
contrary to the Service' s assertions on the Notice to Appear, that
an alien's offense does not place him or her within 8 CF.R
§ 3.19(h)(2)(i)(D) as an alien “in renoval proceedings subject to
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section 236(c)(1) of the Act.” 1In the case before us, whether the
respondent’s conviction is an aggravated felony as charged by the
Service, and thus renders him “subject to” section 236(c)(1l), is
precisely the issue in dispute in the Service’'s appeal from the
I mmigration Judge’s rel ease order. To preserve the status quo until
we decide the appeal is the very reason that it seeks to invoke the
aut omatic stay provision.

Failing to give the automatic stay effect in these circunstances,
pendi ng our expedited adjudication of the Service s appeal fromthe
Immigration Judge’s release order, wuld not achieve the
regul ation’s twin goals of protecting the public fromthe erroneous
release of a crimnal alien and preventing the absconding of a
crimnal alien who fears that the I nmgration Judge’'s rel ease order
may be reversed on appeal. 63 Fed. Reg. at 27, 447.

V. CONCLUSI ON

W find that the Service properly invoked the automatic stay
provision of 8 3.19(i)(2) when it timely presented the FormEO R-43
to the Immigration Court. The Inmmgration Judge was w t hout any
authority to refuse the formor to nake his own determ nation that
hi s custody decision should not be stayed. Therefore, an automatic
stay is in effect as of January 20, 1999, and it will remain in
ef fect pendi ng our expedited decision on the Service' s bond appeal .

DI SSENTI NG OPI NI ON: Ant hony C. Mbscat o, Board Menber

| respectfully dissent.

The issue in this case involves the interplay between two
sections of the Department of Justice’s regul ati on governi ng cust ody
and bond, 8 CF.R 8§ 3.19 (1999). See Procedures for the Detention
and Rel ease of Crimnal Aliens by the I mmgration and Naturalization
Service and for Custody Redeterm nati ons by the Executive Ofice for
I mmigration Review, 63 Fed. Reg. 27,441, 27,448-49 (1998). Mor e
specifically, it involves the question whether an Immgration
Judge’ s determination, pursuant to 8 CF.R 8§ 3.19(h)(2)(ii), that
an alien is not “subject to” the nandatory detention provisions of
section 236(c)(1) of the Immgration and Nationality Act, 8 U S.C
§ 1226(c) (1) (Supp. Il 1996), for bond or custody redeterm nation
purposes, nullifies the automatic stay authority provided to the
I mmigration and Naturalization Service under 8 CF. R § 3.19(i)(2).
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The mjority has answered this question in the negative,
asserting that the automatic stay provision was designed, by its
nature, to guard agai nst m stakes in adjudication that woul d cause
aliens who should be detained to be set free and therefore was
intended to survive an Inmgration Judge’'s determination to the
contrary. The majority further asserts that the |anguage of
8 CF.R 8§ 3.19(i)(2), in particular the phrase “subject to” in the
first sentence and el sewhere, relates to the chargi ng decision by
the Service, and that an Imm grati on Judge’ s determ nati on does not
affect the Service's authority to invoke an automatic stay once it
has initially charged an alien with a crine subject to the mandatory
detention scheme. Wile this my be a perm ssible reading of the
i nterplay between the two sections, | do not believe it is the best
readi ng, for the follow ng reasons.

First, the majority has engaged in a lengthy |legal analysis to
support its position. | believe that that anal ysis cannot overcone
the plain nmeaning of the regulations as witten. As stated in
8 CFR 8 3.19(h)(2)(i), the basic rule is that, after the
expiration of the Transition Period Custody Rules, an Imnigration
Judge cannot redetermne conditions of custody with regard to
several classes of aliens, including the follow ng:

Aliens in renoval proceedings subject to section
236(c) (1) of the Act (as in effect after expiration of
the Transition Period Custody Rules).

8 CF.R 83.19(h)(2)(i)(D) (enphasis added). However, later in the
same general section, the regul ations provide a clear exception to
the general rule, at § 3.19(h)(2)(ii), which reads, in relevant
part, as follows:

Wth respect to paragraphs (h)(2)(i)(CO, (D and (E)
of this section, nothing in this paragraph shall be
construed as prohibiting an alien from seeking a
determ nation by an inmm gration judge that the alien
is not properly included wthin any of those
par agraphs. (Enphasi s added.)

On its face, this |l anguage states that an I nmgration Judge may
determine either that the alien has not been charged wth
inadm ssibility or deportability on any of the grounds that fal
within the conpass of the nmandatory detention provisions, or that
the Service's charge under one of the enunerated grounds is
unsupported. The authority of an Inmm gration Judge to make such a
decision and to proceed therefromto a redeterm nation of custody
conditions is clear.
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The next question, and the central one in this case, is whether
the Inmgration Judge’s determ nation that an alien is not properly
i ncluded under 8 3.19(h)(2)(i)(D) for custody redeterm nation
pur poses extends to, and nullifies, the automatic stay provision in
the regul ations. That provision, at § 3.19(i)(2), states in
rel evant part:

Automatic stay in certain cases. If an alien is
subject to . . . section 236(c)(1) of the Act (as

designated on April 1, 1997), and the district
director has denied the alien’s request for rel ease
or has set a bond of $10,000 or nore, any order of
the i mmi gration judge authorizing rel ease (on bond or
ot herwi se) shall be stayed upon the Service’'s filing
of a Notice of Service Intent to Appeal Custody
Redeterm nation (Form EOR-43) with the Imrgration
Court on the day the order is issued, and shal

remai n i n abeyance pendi ng deci sion of the appeal by
t he Board of Inmgration Appeals. (Enphasis added.)

The critical words here are in the first sentence, “[i]f an alien

is subject to.” If the alien is “subject to” the mandatory
detention schene set forth at section 236(c)(1) of the Act, then the
automatic stay authority applies. |If not, thennot. In the Board's

research on this issue, we have di scovered that the words “subject
to” are used frequently in immgration | aw and are taken to nean a
variety of things. Thus, the words, at least in the inmgration
context, have no specific nmeaning as a termof art.

We must |ook, then, to their general definition. Black’s Law
Dictionary 1594 (4th ed. 1951) provides the follow ng definitions:
“[I]iable, subordi nate, subservient, inferior, obedient to; governed
or affected by; provided that; provided; answerable for.” In an
i nteresting range of alternatives, the words “governed or affected
by” provide the closest match for the current circunstance. The
guesti on t hen becones whet her, when an | mm grati on Judge det erm nes,
pursuant to 8 CF.R 8§ 3.19(h)(2)(ii), that an alien is not properly
included within the category of “[a]liens in renmpoval proceedings
subject to section 236(c)(1) of the Act,” the alien remains subject
to those provisions for automatic stay purposes. 8 CFR
§ 3.19(h)(2)(i)(D) (enphasis added).

It would seemnot. The |anguage is clear. The Inmgration Judge
can determne that the alien is not properly within the category of
aliens subject to section 236(c)(1l) of Act. At no point does the
regul ati on specifically exenpt the automatic stay provision fromthe
i npact of this determination. Had the Departnent intended to tie
the automatic stay authority to the Service’ s chargi ng decision, as
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the majority suggests, it could easily have used t he words “char ged”
or “determned by the Service” or some other fornulation in the
provision. Rather, the automatic stay provision uses precisely the
same “subject to” language as it used in the other regulations,
including 8 3.19(h)(2) (i) (D). It is unlikely, in the absence of
specific language so stating, and especially where identica
| anguage is wused, that the intention was to achieve two
dianmetrically opposite results in sections of a regul ati on separated
by only four paragraphs and covering the sanme subject natter

Therefore, | submt that a plain reading of the regulation, as
drafted, supports the conclusion that the automatic stay provision
has no effect when the Inmm gration Judge determ nes that the alien
is not “subject to” section 236(c)(1) of the Act.

Second, the mgjority has suggested that the overall purpose of
the regulation was to inplenment the detention schenme enacted by
section 303 of the Illegal Inmgration Reform and |nmm grant
Responsi bility Act of 1996, Division C of Pub. L. No. 104-208, 110
Stat. 3009-546, 3009-586 (“IIRIRA") (codified at section 236 of the
Act), and that the specific purpose of the automatic stay provision
followi ng the expiration of the Transition Period Custody Rules is
to guard agai nst the possibility of bonds being set or rel eases from
custody ordered either mstakenly or inadvertently by Inmgration
Judges. Therefore, the argunent runs, the automati c stay provisions
should remain in effect in the instant situation as well, to guard
against the possibility that Immgration Judges wll mstakenly
determine that aliens do not fall under the nandatory detention
scheme. There is general |anguage in the supplenentary materials
regarding the need to ensure the safety of the public and to
i npl enent the purposes of the Act that give inpetus to this view
There is al so, however, |anguage which supports and reinforces the
i nportance of Immgration Judges’ decisions as a safeguard in
ci rcunst ances where a general rule mandates detention

In its discussion supporting the adoption of a general rule
regarding mandatory detention, the Departnment, citing Reno v.
Flores, 507 U S. 292 (1993), stated:

Li ke the regulation upheld in Flores, the final rule
provides for an individualized hearing on whether an
alien in custody actually falls within a category of
aliens subject to mandatory detention. In
determ ning or redeterm ning custody conditions, the
district director or 1J necessarily asks such
i ndi vidualized questions as . . . “is there reason to
believe that this person falls within a category
barred from rel ease under applicable law?” . . .
Under Flores, the IJ or district director may validly
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enforce the regulatory policy of detaining those
cl asses of aliens whose rel ease has been determ ned
by Congress or the Attorney General to present
unaccept abl e ri sks. . Davis [v. Wiss ],
749 F. Supp. [47,] 52 [(D. Conn. 1990)]. (“The nost
effective procedures are those already built into
(one of the TPCR s predecessors), nanely those
procedures which ensure that the alien is rightfully
an_ ‘'aggravated felon’” under the [lmrigration and
Nationality Act] and is properly subject to nandatory
detention.”).

63 Fed. Reg. 27,444-45 (enphasis added).

Here, in a paragraph asserting the propriety of a general rule
barring certain categories of aliens fromrel ease, are statenents
bot h descri bing the range of the I mm gration Judge’s individualized
inquiry and asserting that the nost effective procedures are those
whi ch ensure that the alienis “rightfully” an aggravated fel on and
“properly” subject to nmandatory detention. It is that procedure
that lies at the heart of this case. The capacity of the district
director and, nore directly relevant to our purposes here, the
I mmigration Judge, to nake those determinations is cited as an
i nportant safeguard in support of the Department’s regulation
i npl enenting the mandatory detention process.

The automatic stay authority is one which permts the Service to
continue nandatory detention in the face of an Inmgration Judge’s
determ nation that bond or release are possible in cases “subject
to” section 236(c)(1l) of the Act. The statenents cited above give
force to the view that the Immgration Judge's very different
determ nation, that an alien does not fall under the nandatory
detention schene at all, is intended to bring an end to nmandatory
detenti on.

In addition, on page 27,445 of the Federal Register cited above, the
Depart ment sai d:

Congress has exercised this power in AEDPA and || RI RA
by barring permanent residents convicted of an
aggravated felony from seeking discretionary relief
fromrenoval. The elimnation of relief considerably
i ncreases flight risk, see, e.qg., Bertrand v. Sava,
684 F.2d 204, 217 n.16 (2d Cir. 1982) (“The fact that
the petitioners are unlikely to succeed on their
inmmigration applications * * * suggests that they
pose * * * a risk (to abscond) if (released.”)
(Enphasi s added.)
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Assuming that to be true, it clearly applies principally to those
falling under the mandatory detention schene. Once the Inmigration
Judge has determined that the alien does not fall wthin that
category, the likelihood of success for the alien is greater, and
the degree of risk in absconding accordingly |less. This statenent
also gives rise to the inference that the capacity to continue
detention automatically was intended to reach only those subject to
t he mandat ory detention schene.

Third, the mpjority suggests that if 8 CF.R § 3.19(h)(2)(ii) is
read as has been argued above, the result will be to reduce the life
and vigor of the automatic stay provision. That is correct. The
automatic stay provision will be in force when an I nmm grati on Judge
makes a bond or custody redeterm nation in a case which does fal
under the mandatory detention schenme. Wile the Service used that
provision during the TPCR, when it disagreed with I mm gration Judge
deci sions then perm ssible in cases that would now be governed by
section 236(c)(1), it seenms likely that the automatic stay will be
little used now that section 236(c)(1l) has taken effect.

However, it is unclear that this should be an issue of concern
In the regulatory history discussing the automatic stay provision
the Departnent clearly indicated its intent that this authority
woul d be invoked infrequently. Noting that the automatic stay is
tied to a Service appeal, the Departnent stated that “[c]ustody

appeal s are thensel ves unusual,” and that “[i]t is expected that
such appeals will remain exceptional.” 63 Fed. Reg. at 27,447
(enphasi s added). The discussion further provides that “[t]he
i nterests served by the automatic stay are consi derable, evenif the
provision only occasionally cones into play.” 1d. (enphasis added).
We should not be concerned if an authority that was expected to be
used infrequently, even under the TPCR, has little remaining
vitality because the bright Iines of the |law are cl early understood
by all.

Finally, in attenpting to read these two potentially conflicting
sections in harnony, we are required to consider the potential
impact of the different readings upon the operation of the
regul ation and the immigration |aw in general to determ ne whether
they accord with the regulation’s |anguage and intent. If the
majority’s position is adopted, then

(1) an alien who has been determned by the
Immigration Judge to fall outside the scope of
section 236(c)(1l) wll continue in rmandatory
detention, without further review or adjudication of
the Inmigration Judge’'s decision that provides for
his or her freedom for a period of 3 to 6 nonths,
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while the party(s) prepare and submt appeals to the
Board and the Board adj udi cates the appeal s;

(2) during the period while the Service' s bond appea
i s pending, the Government will continue to bear the
burden of incarcerating an alien who has been
determ ned by the I mm gration Judge to be not subj ect
to the detention mandates under which he or she is
bei ng hel d. This would occur at a tinme when the
detention capacity of the Government is increasingly
strained; and lastly,

(3) while the decisions of Immgration Judges
regarding bond and nerits would remain subject to
appeal to the Board, the decision regarding
continui ng detention, of the nost inmediate interest
in time, would be made by the Service and not be
subj ect to Board review for nonths.

Each of these consequences woul d occur despite the provision of
an alternate mechanismin the requlation for the Service to seek a
stay of an Immgration Judge's release order, specifically the
general energency stay authority provided to the Board in 8 CF. R
8§ 3.19(i)(1). The regulation under consideration is a carefu
attenpt to i nplenment the clear intent of Congress in a judicious and
bal anced fashion. The consequences descri bed above are so extrene
that they seemunlikely to have been intended by the authors of the
regul ati on.

On the other hand, if we interpret the interplay between 8 C.F. R
88 3.19(h)(2)(ii) and (i)(2) in such a way that the Inmmgration
Judge’ s determination that an alien is not “subject to” mandatory
detention under section 236(c)(1l) of the Act takes the alien out of
t he cl ass of aliens whose rel ease orders can be automatically stayed
by the Service, then:

(1) the above-descri bed adverse consequences i nher ent
inthe mayjority’s position would not occur

(2) the Service would still have the opportunity to
request that a general discretionary stay be granted
by the Board. In that event, both the Service and
the alien would have imedi ate recourse to the Board
for a decision regarding whether or not the
| mmi gration Judge correctly decided that the alienis
eligible for release, ensuring that any continued
detenti on, wi th its resource and liberty
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i nplications, would be supported by the Board s
deci sion on the energency stay; and lastly,

(3) the question whether an Immgration Judge' s
rel ease order may be stayed in a case where the
Service has charged an alien under one of the
mandat ory detention provisions, but the Imrgration

Judge has found the charge(s) unsupported, wll be
deci ded by the Board of Inmm gration Appeal s, the sane
entity that will decide the overall issues of the

alien"s renovability in the context of the Service’'s
nmerits and bond appeal s.

VWhen we can interpret the regulations in a manner that gives
effect to the Immigration Judge’s determination that an alien is not
properly included in the class of aliens who are subject to
mandat ory detention, while at the sane tine ensuring the Service an
appropriate neans to seek an energency discretionary stay of the
Immigration Judge’'s resulting release order, we should do so.
Consistent with that end, it is ny view that, except where the
Service seeks and is granted a discretionary energency stay by the
Board, effect should be given to an Immgration Judge s order
rel easing an alien as a result of his considered judgment that the
alienis not “subject to” nandatory detenti on and does not ot herw se
nerit continued detention

For all the reasons set forth above, nost particularly the clear
meani ng of the regulatory wording, | believe that the Imm gration
Judge’ s determ nation that an alien is not subject to the mandatory
detention scheme set forth in section 236(c)(1) of the Act brings
the case outside the reach of the automatic stay.
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